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Justice WlliamE. Hunt, Sr. delivered the Opinion of the Court.

Appel l ant Harry A. Ness (Ness) appeals the decision of the

Wirkers Conpensation Court concluding that Ness was entitled to

total disability benefits only until Septenber 11, 1989, the date



on whi ch Anaconda M neral s Conpany (Anaconda) properly discharged
its duties to investigate the extent of Ness s disability and to
notify Ness of the results of that investigation. Anaconda cross
appeal s the Worker s Conpensation Court s determ nation that
Anaconda was not entitled to subrogate the benefits it had paid
agai nst Ness s settled third party claim as well as the court s
determ nation that Ness was entitled to attorney s fees based upon
the award of permanent partial disability benefits. W affirm
| SSUES

Ness presents the foll owing i ssue on appeal

1. Did the Workers Conpensation Court err in concluding
that the statutorily nandated notice of intent to reduce workers
conmpensation benefits validly may be given before the insurer has
di scharged its duty to investigate the extent of the claimnt s
di sability?

In addition, Anaconda presents the follow ng two issues on
cross- appeal

2. Did the Wrkers Conpensation Court err in concluding that
Anaconda was not entitled to subrogate the benefits it had paid to
Ness against his settled third-party clainf

3. Did the Wrkers Conpensation Court err in concluding that
Ness was entitled to attorney s fees based upon the award of
permanent partial disability benefits?

FACTS

Ness was injured in 1981 during the course of his enpl oynent
for Anaconda. On the day in question, he was welding the belly pan
of a D8 Caterpillar when it fell and crushed him Anaconda, which
was sel f-insured, accepted liability and began paying tenporary
total disability benefits to Ness. Ness also instituted suit
against the Caterpillar Tractor Conpany (Caterpillar), asserting
that his injury was caused, at least in part, by a defective part

on the Caterpillar he had been repairing.



After paying total disability benefits for over a year
Anaconda term nated total disability paynments and began payi ng
partial disability benefits, relying on a doctor s opinion that
Ness had reached mexi mum healing and could return to Iight work.
Anaconda notified Ness on Novenber 22, 1982, of its intention to
reduce his benefits fromtotal to partial disability.

Ness petitioned the Wrkers Conpensation Court to reinstate
total disability benefits, which that court refused to do. Ness
then appealed the matter to this Court. In Ness v. Anaconda
Mnerals Co. (1993), 257 Mont. 335, 849 P.2d 1021 (Ness ), this
Court determ ned that Anaconda s reduction of Ness s benefits was
i nproper because Anaconda had not conplied with the Col es test.
Wiile the first three elenents of the Coles test had been fulfilled
in Ness I, this Court noted that Anaconda had not given Ness the
required notice of the doctor s report or a copy thereof. W
t herefore held that

[w] hen there is proof of the date on which the fourth

el enent of the Col es test has been satisfied, there will

be substantial evidence for the term nation of claimnt s

total disability benefits, and the comrencenent of

partial disability benefits.

Ness |, 849 P.2d at 1024.

On remand to the Wirrkers Conpensation Court, Ness stipul ated
that he had received notice of the doctor s report on Septenber 11
1989. Accordingly, the Wirrkers Conpensation Court determ ned that
Septenber 11, 1989, was the proper date for the reduction of Ness s
benefits fromtotal to partial.

Ness, however, argued that the letter he had received on
Novenber 22, 1982, by which Anaconda notified himof its intention
to reduce his benefits, was insufficient notice because it was
given before all of the Coles factors were fulfilled. He therefore

contended that Anaconda was precluded fromreducing his benefits



until it re-notified himof its intention to do so after conplying
with the Coles test. The Wirkers Conpensation Court disagreed,
concluding that the plain | anguage of this Court s opinion in

Ness | all owed Anaconda to reduce Ness s disability benefits from
total to partial as of the date the fourth Col es factor was net.
Ness appeal s this concl usi on.

In addition, Anaconda appeals the Wrkers Conpensation
Court s determnation that it cannot subrogate the benefits it paid
to Ness against his third party claim It also appeals the court s
determ nation that Ness is entitled to attorney s fees based on the
award of permanent partial disability benefits.

DI SCUSSI ON

1. D dthe Wrkers Conpensation Court err in concluding that
the statutorily mandated notice of intent to reduce workers
conmpensation benefits validly may be given before the insurer has
di scharged its duty to investigate the extent of the claimnt s
di sability?

The Col es test ensures that the insurer has provided the
claimant with the mnimum i nformation necessary to discharge its
duty to investigate the extent of the claimant s disability.
Compliance with the Coles test is a mandatory prerequisite for
benefit reduction or termination. The Coles test requires:

(1) a physician s determnation that the claimant is as

far restored as the permanent character of his injuries

wll permt;

(2) a physician s determ nation of the claimnt s

physical restrictions resulting froman industrial

acci dent ;

(3) a physician s determnation, based on his know edge

of the claimant s forner enpl oynent duties, that he can

return to work, with or without restrictions, on the job

on which he was injured or another job for which he is



fitted by age, education, work experience, and physical

condi tion; and

(4) notice to the claimant of receipt of the report

attached to a copy of the report.

Ness |, 849 P.2d at 1024.

Part of the confusion regarding this issue may have arisen
because it involves two separate and distinct notice requirenents.
The fourth factor of the Coles test requires an insurer to notify
a claimant of a physician s report regarding the nature and extent
of the claimant s injury and the physician s opinion regarding the
claimant s ability to return to work. W have held that, until
such a physician s report is nade and the claimant notified of it,
an insurer may not reduce a claimant s benefits because it has not
acquired sufficient information to discharge its duty to
investigate the extent of the claimant s disability. Wod v.
Consol i dated Frei ghtways, Inc. (1991), 248 Mont. 26, 808 P.2d 502.
This is the Coles test, and notice to the claimant is the fourth
factor of this test. Ness |, 849 P.2d at 1024.

In addition, the insurer is statutorily required to provide
the claimant with at |east 14 days notice of its intent to
term nate benefits. Section 39-71-609, MCA, provides in part:

if an insurer determnes to deny a claimon which

paynments have been nmade under 39-71-608 during a tine of

further investigation or, after a claimhas been

accepted, termnates all biweekly conpensation benefits,

it my do so only after 14 days' witten notice to the

claimant, the claimant's authorized representative, if

any, and the departnent. For injuries occurring prior to

July 1, 1987, an insurer nust give 14 days' witten

notice to the claimant before reducing benefits from

total to parti al

Section 39-71-609(1), MCA (enphasis added). Ness does not argue



t hat Anaconda s notice, when given, did not properly conply with
the statute. I nstead, he argues that Anaconda did not have the
ability to reduce his benefits at the tine it notified himof its
intent to do so, and that, once it had the ability to do so, its
former notice no | onger was effective.

W fail to see why the passage of time should render the
notice ineffective. The cases Ness cites in support of this theory
are not on point. |In Catteyson v. Falls Mbile Hone Center (1979),
183 Mont. 284, 599 P.2d 341, notice was not given until nearly one
nonth after benefits were termnated. This Court held that such
notice was void because it did not follow the clear statutory
mandat e that notice be given at |east 14 days before term nation of
benefits. This Court has also held that if no statutory notice was
ever given, the insurer will not be allowed to reduce or term nate
benefits unless and until the statutory notice properly is given.
Chagnon v. Tillmn Mtor Co. (1993), 259 Mont. 21, 855 P.2d 1002;
G ark v. Hensel (1977), 127 Mont. 8, 560 P.2d 515. Ness cites no
case in which this Court has held that the requisite statutory
notice cannot be given until after the Coles test is conpleted or
that, once properly given, the notice will sonehow expire.

As Ness rightly noted, when the | anguage of a statute is
pl ai n, unanbi guous, direct, and certain, the statute speaks for
itself and | eaves nothing for this Court to construe. dark, 560
P.2d at 516-17. Further, it is the function of an appellate court
to ascertain what is actually contained in a statute, not to insert
that which has been omtted. Russette v. Chippewa Cree Housing
Authority (1994), 265 Mont. 90, 93-94, 874 P.2d 1217, 1219
(citations omtted). Accordingly, we decline to interpret 39-71-
609, MCA, as including an expiration provision which, on its face,
it does not in fact contain. The statutory notice given to Ness on
Novenber 22, 1982, was both proper and effective. Anaconda had no

duty to re-notify Ness of its intention to reduce his benefits once



the Coles test was fulfilled, and the Wrkers Conpensation Court
properly refused to inpose such a duty upon it.

2. Did the Wrkers Conpensation Court err in concluding that
Anaconda was not entitled to subrogate the benefits it had paid to
Ness against his settled third-party clainf

Anaconda argues that the Wrkers Conpensation Court erred by
refusing to allow it to subrogate the benefits it paid to Ness. It
contends that Ness has been nmade whole as a matter of |aw because
he settled with the third party, Caterpillar, for less than policy
limts. Anaconda contends that this Court s prior case |aw
mandat es such a result.

In workers conpensation cases, the lawin effect at the tine
of a claimant s injury establishes the claimnt s substantive right
to benefits. WIllianms v. Plum Creek Tinber Co. (1995), 270 Mont.
209, 213, 891 P.2d 502, 504 (citing Plooster v. Pierce Packing Co.
(1993), 256 Mont. 287, 291, 846 P.2d 976, 978; Buckman v. Mbntana
Deaconess Hospital (1986), 224 Mont. 318, 321, 730 P.2d 380, 382).
Therefore, the governing statutes in this case are 39-71-412, MCA
(1981) and 39-71-414, MCA (1981).

Section 39-71-412, MCA (1981), which addressed a claimant s
right to pursue a third party claim provided:

The right to conpensation and nedi cal benefits as

provi ded by this chapter is not affected by the fact that

the injury, occupational disease, or death is caused by

the negligence of a third party other than the enpl oyer

or the servants or enpl oyees of the enployer. Wenever

such event occurs to an enpl oyee while perform ng the

duties of his enploynment and such event is caused by the

act or om ssion of sone persons or corporations other

than his enployer or the servants or enpl oyees of his

enpl oyer, the enployee or in case of his death his heirs

or personal representative shall, in addition to the



right to receive conpensation under this chapter, have a
right to prosecute any cause of action he nmay have for
damages agai nst such person or corporations.
Section 39-71-414, MCA (1981), which addressed an insurer s right
to subrogation, provided in part:
If an action is prosecuted as provided for in 39-71-412
or 39-71-413 and except as otherw se provided in this
section, the insurer is entitled to subrogation for all
conmpensati on and benefits paid or to be paid under the
Wirkers Conpensation Act. The insurer s right of
subrogation is a first lien on the claim judgnment, or
recovery.
Section 39-71-414(1), MCA (1981). However, while this latter
statute set forth an insurer s entitlenment to subrogation, it did
not set forth whether this right to subrogati on began before or
after the claimant was made whol e.
This Court determ ned that an insurer was not entitled to
invade a claimant s paid third party clai mvia subrogation unti
t he clai mant had been made whole. See Brandner v. Traveler s
I nsurance Co. (1978), 179 Mont. 208, 587 P.2d 933; Hall v. State
Compensati on I nsurance Fund (1985), 218 Mont. 180, 708 P.2d 234;
Getten v. Liberty Miutual Insurance Co. (1989), 240 Mont. 90, 782
P.2d 1267. However, the Court also held that a cl ai mant who had
settled a third party claimfor less than the policy limts would
be deened to have been nmade whol e. Brandner, 587 P.2d at 938;
Hal |, 708 P.2d at 236; Getten, 782 P.2d at 1270-71. The rationale
behind this determ nation was the assunption that no cl ai mant woul d
settle for a sumof noney which was insufficient to make himor her
whole. I n Brandner, this Court reasoned:
[]t cannot |ogically be contended, therefore, that [a]
cl ai mant has not been nmade whole for his Wrkers

Compensation injury, when he, by his own voluntary



action, has finally conprom sed his claimin full against

the third-party tortfeasor.
Brandner, 587 P.2d at 938.

The decision in Hall carved out an exception to this rule by
hol ding that it could not be assuned that a claimant had been nade
whole if he or she was forced to settle a third party claimfor
less than the policy limts. Consequently, the insurer s right to
recoup its paynents fromthe third party settlement under a theory
of subrogation could only be exercised once the clai mant was
actual ly nade whole. In Getten, this Court noted that the
claimant s settlenent had been voluntary, not forced. It therefore
di sti ngui shed Hall and enbraced the hol ding in Brandner.

In arguing that it should be allowed to exercise its right of
subrogation, Anaconda relies alnobst entirely on the decisions in
Brandner and CGetten. Under the law as articulated in those two
cases, Anaconda contends that it is entitled to subrogate because
Ness settled his third party claimfor less than the policy limts
and did so voluntarily. Relying on the decisions in Brandner and
Getten, Anaconda contends that Ness "was nade whole by [his]
voluntary settlenent, or he would presumably not have made such
settlenent.”

In response, Ness contends that the rule relied upon by
Anaconda and set forth in Brandner and Getten no | onger is good
law. We agree. \While Anaconda attenpts to distinguish these
earlier cases fromthe |ater ones which vitiate the Brandner/ Cetten
rule, there is no escaping the fact that both those cases have been
substantively and unanbi guously overrul ed.

In Zacher v. Anerican Insurance Co. (1990), 243 Mont. 266, 794
P.2d 335, this Court stated:

We hold that where a workers conpensation clai mant

recovers against a third party an insurer has no

subrogation rights until a clainmnt has been nade whol e



for his entire I oss and any costs of recovery, including

attorney fees. . . . To the extent that Hall and Getten

contain requirenents which may be interpreted as addi ng

to the foregoing holding, Hall and Getten are expressly

overrul ed.

Zacher, 794 P.2d at 338 (enphasis added). |In Francetich v. State
Conpensation Mutual I|nsurance Fund (1992), 252 Mont. 215, 827 P.2d
1279, this Court held:

[In Brandner] The Court al so distinguished the situation

in Brandner fromthe decision in Skauge [v. Montana

St at es Tel ephone and Tel egraph Co. (1977), 172 Mont. 521,

565 P.2d 628]. The basis for this distinction apparently

was the Court s belief that the injured worker s

voluntary settlenment with the third party for |less than

the upper limts of the third party s insurance policy

i ndi cated that the worker had been fully conpensated for

his injuries. There is |anguage in Brandner which m ght

be viewed as indicating that subrogati on m ght have been

appropriate even if the injured worker had not been fully

conpensated for his injuries. To the extent that

Brandner mght be interpreted as all owi ng for subrogation

prior to the injured worker receiving full compensation,

it is overrul ed.

Francetich, 827 P.2d at 1284 (enphasis added).

Despite the clear | anguage to the contrary, Anaconda attenpts
to distinguish both Zacher and Francetich is an attenpt to preserve
the applicability of the Brandner/Getten rule. |t argues that
Zacher does not necessarily conflict with Getten because,
factually, both cases involve situations where the clai mant was
forced to settle for the third party s insurance policy limts.
Ness, they remnd us, was not forced to settle for policy limts.

Instead, he voluntarily settled for a sumfar below that dictated



by Caterpillar s policy limts.

The holding in Zacher, set out above, does not distinguish
bet ween voluntary and non-voluntary settlenents. Indeed, while
noting that such a distinction had been nade in past cases, this
Court specifically chose not to rely on that distinction when
articulating the rule regarding an insurer s right to subrogation.
W will not narrow the inpact of Zacher by inferring a limtation
which the Court itself refused to place on its own holding. By its
ternms, the holding in Zacher refers to all cases where an insurer
seeks to exercise a right to subrogation regarding a claimnt s
paid third party claim And, by its terns, the holding
specifically overrules Getten to the extent that it mght add
addi tional requirements to the holding in Zacher.

Simlarly, Anaconda relies on the cited | anguage in Francetich
whi ch states that:

[t]he Court al so distinguished the situation in Brandner

fromthe decision in Skauge. The basis for this

di stinction apparently was the Court s belief that the

injured worker s voluntary settlenment with the third

party for less than the upper limts of the third party s

i nsurance policy indicated that the worker had been fully

conpensated for his injuries.
Francetich, 827 P.2d at 1284. Anaconda attenpts to construe this
| anguage as the actual holding in Francetich, which it clearly is
not. It is nmerely this Court again noting, as it did in Zacher,
its own fornmer reliance on the Brandner/CGetten rule. The hol ding
is contained in the next sentence, which notes that Brandner m ght
be construed to indicate that subrogation nay be all owed before the
cl ai mant has been made whole. To the extent Brandner m ght support
such a result, Francetich expressly overruled it. Francetich, 827
P.2d at 1284.

Further, we note the fundanental flaw in Anaconda s reliance



on a rule which attenpts to set forth when a clai mant has been nade
whole as a matter of law. The question of whether an injured

cl ai mant has been made whole is a question of fact, dependent on
the level of his or her physical recovery and the extent of his or
her compensation through benefits paid and/ or damages recouped.

In this case, Anaconda s own expert placed the anount of
Ness s damages at $145, 000, which was the | owest estinmate
presented. But Ness has not received benefits and settl enment
proceeds totalling $145,000, even if Anaconda s own estimate is
presuned to be an accurate one and even if the entire $75, 000
settlement fromCaterpillar is credited to Ness. On this basis,
the Wirkers Conpensation Court concluded that "the settlenment with
Caterpillar did not in fact represent the anpbunt necessary to make
cl ai mant whole. Therefore, it does not entitle respondent as a
matter of law to a subrogation interest in the settl enment
proceeds." (Enphasis added.)

The Brandner/Getten rule, which is the mainstay of Anaconda s
subrogation argunent, has been substantively overruled. To the
extent that Brandner or Getten or their progeny indicate that the
i ssue of whether a clainmant has been made whole is a question of
| aw, they are expressly overruled. The issue of whether a clai mant
has been made whole is a question of fact. Even Anaconda s own
expert admts that Ness in fact has not been nmade whole to date.
Accordingly, the Wrkers Conpensation Court did not err in
refusing to grant Anaconda the right to a subrogation interest in
Ness s settlement with Caterpillar

3. Did the Wrkers Conpensation Court err in concluding that
Ness was entitled to attorney s fees based upon the award of
permanent partial disability benefits?

Anaconda al so contends that the Wirkers Conpensation Court
erred by awardi ng Ness attorney s fees based on the award of

permanent partial disability benefits. Anaconda argues that Ness s



entitlenent to permanent partial disability benefits was not the
issue in this case. It further argues that Ness is not entitled to
attorney s fees because Ness never specifically requested permanent
partial disability benefits and, therefore, such benefits were not
secured through the efforts of Ness s attorney. This argument is
entirely without nerit.

Ness pursued his claimin the Wirkers Conpensation Court with
the assistance of an attorney, who instituted suit after Anaconda
st opped paying benefits to Ness. The issue faced by the Wirkers
Compensation Court was what benefits, if any, Ness was entitled to
receive. The attorney s efforts in securing Ness s award are not
di m ni shed sinply because Ness did not specifically request a given
type of relief.

The deci sion of the Wirkers Conpensation Court is affirmed.

/'Sl WLLIAM E. HUNT, SR

We Concur:

/'S J. A TURNAGE
/'Sl TERRY N. TRI EVEI LER
/'Sl KARLA M GRAY
/'Sl W WLLI AM LEAPHART



